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In procurement substantially funded with 
Department of Housing and Urban nevelopment 
financial assistance which requires compliance 
with federal contractinq requirements as  a 
condition oE the assistance, local housing 
authority may waive complainant's failure to 
submit required bid guarantee if bid is the 
Drily eligible one received. 

A bidder's failure to bid on an alternate 
deductive item which is among the items 
selected for award renders the bid ineligible 
for  award. 

Were allegation of preferential tr?atment of 
another bidder, without evidence in record, 
constitutes speculation and will not satisfy 
the protester's burden of affirmati.Jely proving 
its case. 

Ed Davis Construction, Inc. complains that the flousinq 
Authority of Kansas City, Kansas, ilnproperly awarded a con- 
tract substantially funded by financial assistance from the 
Department of Housing and Urban Development ( W D )  under the 
Comprehensive Improvement Assistance Program fCIAP). This 
program covers physical and management improvements to 
existing public housing. 

Ed Davis contends that an award to Ammon & Associates 
in connection with 1 9 8 3  CIAP modernization project No. 
KS1-905 was improper because ( 1 )  the awardee did not submit 
a bid bond at the time of bid opening and (2) negotiations 
were conducted in this advertised procurement. We deny t9e 
complaint . 
R a cka round 

Wyandotte Towers, a housing project for  the elderly, 
is beinq renovated under an agreement between the Housing 
Authority and HUD, which will provide a loan and annual 
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c o n t r i b u t i o n s  i n  a c c o r d  w i t h  t h e  TJni t$d  S t a t 3 s  Yous inq  A c t  
o f  1937 ,  a s  amended,  4 2  U . S . C .  S C  1 4 3 7 ( c ) ,  1 4 3 7 ( [ )  1 1 9 5 3 , ) .  
T h e  t o t a l  amount  o €  t h e  l o a n  was S 1 , 1 3 3 , 7 1 0 ;  h o w e v e r ,  D E  
t h i s  amoun t ,  o n l y  S939,7113 was l e g a l l v  a v a i l a b l e  € o r  t + e  
award of a C I A P  m o d e r n i z a t i o n  cons t ruc t ion  c o n t r a c t  u n d e r  
t h e  HUD-approved p r o j e c t  b u d q e t .  

In i t s  i n v i t a t i o n  €or b i d s  (IF?), i s s u e d  on J u l y  1 9 ,  
1984 ,  t h e  Hous ing  A u t h o r i t y  r e q u e s t e d  a b a s e  b i d  and 
a l t e r n a t e  b i d s  fo r  s i x  items. A l t e r n a t e s  N o .  1 t h r o u g h  5 
added  work ,  f o r  e x a m p l e ,  r e m o v a l  and  r e p l a c e m e n t  O E  o u t d o o r  
l i g h t i n g ,  and  a l t e r n a t e  N o .  5 removed an  item o f  w o r k  
o t h e r w i s e  i n c l u d e d  i n  t h e  b a s e  h i d .  I f  t h e  Hous ing  
A u t h o r i t y  d e c i d e d  t o  a c c e p t  c e r t a i n  a l t e r n a t e s ,  t h e  p r i c e s  
b i d  f o r  those a l t e r n a t e s  w o u l d  be  3dded t o  3r d e d u c t e d  F r o m  
t h e  b a s e  b i d  a s  a p p r o p r i a t e .  The  i n v i t a t i o n  p r o v i d e d  a 
s e p a r a t e  s p a c e  For s u b a i t t i n g  p r i c e s  f o r  t h e  b a s e  i t e m  and 
e a c h  a l t e r n a t e  l i n e  item. 

' P a r a g r a p h  Qa of t h e  I n s t r u c t i o n s  t o  B i d d e r s  s t a t e d  (. . 
t h a t  t h e  c o n t r a c t  would b e  awarded  t o  t h e  r e s p o n s i b l e  b i d -  
d e r  s u b m i t t i n g  t h e  lowest b a s e  b i d ,  p r o v i d e d  t h a t  t h e  

' I .  . . b a s e  b i d  d o e s  no t  e x c e e d  t h e  amount  o f  
f u n d s  t h e n  e s t i m a t e d  b y  t h e  L o c a l  [ ' ?ous ingJ  
A u t h o r i t y  a s  a v a i l a b l e  f o r  t h i s  c o n t r a c t .  I f  
s u c h  b i d  e x c e e d s  s u c h  e s t i m a t e d  a v a i l a b l e  
amoun t ,  t h e  L o c a l  [ H o u s i n g ]  A u t h o r i t y  may 
r e j e c t  a 1 1  h i d s  o r  may award t h e  c o n t r a c t  on 
t h e  b a s e  b i d  combined  w i t h  s u c h  d e d u c t i v e  [ s i c ]  
a l t e r n a t e s ,  a p p l i e d  i n  t h e  n u m e r i c a l  o rder  i n  
wh ich  t h e y  a r e  l i s t e d  i n  t h e  Form of P i d ,  a s  
p r o d u c e s  a ne t  amount  w h i c h  i s  w i t h i n  t h e  
e s t i m a t e d  a v a i l a b l e  amount .  . . . The Local 
[ H o u s i n g ]  A u t h o r i t y ,  h o w e v e r ,  r e s e r v e s  t h e  
r i g h t  t o  r e j e c t  a n y  and  a l l  b i d s  and  t o  w a i v e  
any  i n f o r m a l i t y  i n  b i d s  r e c e i v e d  wheneve r  s u c h  
r e j e c t i o n  o r  w a i v e r  is i n  t h e  i n t e r e s t  o f  t h e  
Local [ H o u s i n g  J A u t h o r i t y . "  

T h e  s o l i c i t a t i o n  a l s o  r e q u i r e d  e a c h  b i d d e r  t o  s u b m i t  a 
b i d  g u a r a n t e e  w i t h  i t s  b i d .  P a r a g r a p h  3 o f  t h e  I n s t r u c -  
t i o n s  r e q u i r e d  t h i s  t o  b e  of an amount  not less  t h a n  5 
p e r c e n t  o f  t h e  b i d  and i n  t h e  fo rm of a c e r t i f i e d  c h e c k ,  
bank  d r a f t ,  1J.S. c j o v o r n n e n t  b o n d s ,  or a b i d  bond s e c u r o d  by 
a s u r e t y  company. 
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TWO b i d s  were s u b m i t t e d  i n  r e s p o n s e  t o  t h e  I F B .  
H o w e v e r ,  b o t h  base  b i d s  were i n  e x c e s s  o f  t h e  $ 9 3 9 , 7 1 0  
a v a i l a b l e  f o r  award. Ed D a v i s  s u b m i t t e d  a base  b i d  of 
$ 9 9 4 , 9 9 4 ,  c o n d i t i o n e d  o n  t h e  i n s t a l l a t i o n  o f  Amana 
m e c h a n i c a l  e q u i p m e n t ,  a n d  o f f e r e d  p r i c e s  f o r  a l l  b u t  o n e  o f  
t h e  a l t e r n a t e  items. F o r  item No. 6 ,  w h i c h  was t o  b e  
d e d u c t e d  f r o m  t h e  b a s e  b i d ,  D a v i s  e n t e r e d  t h e  words "No 
B i d . "  Ammon s u b m i t t e d  a base  b i d  o f  $ 1 , 0 2 2 , 9 8 4  a n d  o f f e r e d  
p r i c e s  f o r  each  o f  t h e  a l t e r n a t e  i tems.  Ammon a l s o  s t a t e d  
i n  i t s  b i d  t h a t  i f  Amana e q u i p m e n t  was a c c e p t a b l e ,  t h e  f i r m  
w o u l d  d e d u c t  $ 4 0 , 0 0 0  from i t s  b a s e  b i d .  H o w e v e r ,  Ammon 
f a i l e d  t o  s u b m i t  a b i d  g u a r a n t e e  w i t h  i t s  b i d .  

Ammon's f a i l u r e  t o  s u p p l y  t h e  b i d  g u a r a n t e e  a t  b i d  
o p e n i n g  o n  A u g u s t  2 3  was w a i v e d  b y  t h e  H o u s i n g  A u t h o r i t y  o n  
t h e  g r o u n d  t h a t  i t  h a d  r e s e r v e d  t h e  r i g h t  t o  w a i v e  a n y  
i n f o r m a l i t y  i f  s u c h  a c t i o n  was d e t e r m i n e d  t o  be i n  t h e  
H o u s i n g  A u t h o r i t y ' s  best  i n t e r e s t .  T h e  H o u s i n g  A u t h o r i t y  
d e t e r m i n e d  t h a t  Ammon s h o u l d  be allowed a " r e a s o n a b l e  time" - 
t o  p r o v i d e  t h e  g u a r a n t e e .  . 

On A u g u s t  2 8 ,  a n  a r c h i t e c t u r a l  r e v i e w  d e t e r m i n e d  t h a t  
Amana m e c h a n i c a l  e q u i p m e n t  met s p e c i f i c a t i o n s .  T h u s ,  
Ammon's b a s e  b i d  a f t e r  t h e  d e d u c t i o n  f o r  Ainana e q u r p m e n t  
was $ 9 8 2 , 9 8 4 ,  o r  lower t h a n  Ed D a v i s ' s .  B t c a u s e  b o t h  base 
b i d s  e x c e e d e d  a v a i l a b l e  f u n d i n g ,  t h e  H o u s i n g  A u t h o r i t y  
d e c i d e d  t o  accept Ammon's base b i d ,  m i n u s  A l t e r n a t e  No. 6 
a n d  p l u s  a s  many a d d i t i v e  a l t e r n a t e s ,  a p p l i e d  i n  t h e  o r d e r  
l i s t e d  i n  t h e  I F B ,  a s  c o u l d  b e  o b t a i n e d  w i t h  t h e  a v a i l a b l e  
f u n d s .  

On A u g u s t  2 9 ,  Ed D a v i s  r e q u e s t e d  t h a t  t h e  H o u s i n g  
A u t h o r i t y  accept  a $ 1 0 0 , 0 0 0  d e d u c t i v e  b i d  f o r  a l t e r n a t e  
N o .  6. T h e  H o u s i n g  A u t h o r i t y  a d v i s e d  t h e  f i r m  t h a t  t h i s  
l a t e  m o d i f i c a t i o n  c o u l d  n o t  be accepted.  

O n  A u g u s t  3 1 ,  t h e  Board of C o m m i s s i o n e r s  o f  t h e  
H o u s i n g  A u t h o r i t y  reso lved ,  s u b j e c t  t o  r ece ip t  of a b i d  
b o n d  o r  c a s h i e r ' s  c h e c k  f r o m  Ammon a n d  f i n a l  a p p r o v a l  b y  
HUD, t o  m a k e  award t o  Ammon based  o n  i t s  low base  b i d  o f  
$ 9 8 2 , 9 8 4  a n d  i t s  d e d u c t i v e  a l t e r n a t e  N o .  6 of $ 9 4 , 2 8 0 ,  
c o m b i n e d  w i t h  t h e  l e a s t  e x p e n s i v e  of Ammon's a l t e r n a t e  b i d s  
o n  a d d i t i v e  i tems N o .  2 a n d  4 ,  i n  t h e  a m o u n t s  o f  $ 2 3 , 7 0 0  
a n d  $ 3 1 , 6 0 0 ,  r e s p e c t i v e l y .  T h i s  t o t a l e d  $ 9 9 4 , 0 0 4 ,  o r  
$ 4 , 2 9 4  o v e r  a v a i l a b l e  f u n d i n g .  

- 3 -  
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H U D  a p p r o v e d  t h e  award  on S e p t e m b e r  1 1 ,  1 9 8 4 ,  s u g g e s t -  
i n g  t h a t  t h e  Housing A u t h o r i t y  use  i t s  o p e r a t i n g  r e s e r v e  
f u n d s  t3  make up t h e  d i f f e r e n c e  be tween  t h e  a v a i l a b l e  
f e d e r a l  f u n d s  and  t h e  f i n a l  c o n t r a c t  p r i c e .  T h e  Hous ing  
A u t h o r i t y  d i d  so and awarded  t o  Ammon & A s s o c i a t e s  on 
S e p t e m b e r  18,  a f t e r  Amrnon s u b m i t t e d  a b i d  q u a r a n t e e  i n  t h e  
form of a c a s h i e r ' s  c h e c k  i n  t h e  r e q u i r e d  amount .  Work h a s  
s ince  begun on t h e  p r o j e c t .  

Ed D a v i s  C o n s t r u c t i o n  Inc.'s C o m p l a i n t :  

Ed D a v i s  c o m p l a i n s  t h a t  t h e  award t o  A m m o n  was 
i m p r o p e r  b e c a u s e  A m m o n ' s  b i d  was n o n r e s p o n s i v e  t o  t h e  b i d  
g u a r a n t e e  r e a u i r e m e n t  and b e c a u s e  n e g o t i a t i o n s  were con- 
d u c t e d  w i t h  A m m o n .  Ed D a v i s  f u r t h e r  c o n t e n d s  t h a t  t h e  
P o u s i n q  A u t h o r i t y ' s  a c t i o n  i n  a c c e p t i n g  t h e  l a t e  A m m o n  b i d  
g u a r a n t e e  was p r e j u d i c i a l ,  p a r t i c u l a r l y  s i n c e  i t s  own l a t e  
m o d i f i c a t i o n  was not  c o n s i d e r e d .  

HUD m a i n t a i n s  t h a t  b e c a u s e  of t h e  H o u s i n g  A u t h o r i t y ' s  
d e c i s i o n ,  b a s e d  on a v a i l a b l e  f u n d i n g ,  t h a t  a l t e r n a t e  item 
No. 6 would b e  d e d u c t e d  f rom t h e  b a s e  b i d ,  and b e c a u s e  Ed 
D a v i s  d i d  not  s u b m i t  a p r i c e  €or t h i s  i t e m ,  Ammon s u b m i t t e d  
t h e  o n l y  a c c e p t a b l e  b i d .  C i t i n g  H u d g i n s  & Company, I n c . ,  
56 Comp. Gen.  4 3  ( 1 9 7 6 ) ,  76-2 CPD 41 3 6 8 ,  i i U D  a r g u e s  t h a t  
b e c a u s e  o n l y  A m m o n  was e l i g i b l e  fo r  a w a r d ,  t h e  f i r m ' s  f a i l -  
ure t o  s u b m i t  a b i d  g u a r a n t e e  a t  t ime o f  o p e n i n g  c o u l d  b e  
w a i v e d .  The  a g e n c y  m a i n t a i n s  t h a t  t h e  award was f u l l y  i n  
a c c o r d  w i t h  a p p l i c a b l e  f e d e r a l  l aw  and r e g u l a t i o n s .  

GAO A n a l y s i s :  

A t  t h e  o u t s e t ,  w e  n o t e  t h a t  o u r  B id  P r o t e s t  P r o -  
c e d u r e s ,  4 C . F . R .  P a r t  21 ( 1 9 8 4 ) ,  which  i n v o l v e  d i r e c t  
f e d e r a l  p r o c u r e m e n t s ,  d o  no t  a p p l y  -- p e r  s e  to  p r o c u r e m e n t s  
by l o c a l  h o u s i n g  a u t h o r i t i e s  t h a t  h a v e  a n n u a l  c o n t r i b u t i o n s  
c o n t r a c t s  w i t h  HUD;  t h e  s t a t u s  of a l o c a l  h o u s i n g  a u t h o r i t y  
i s  s i m i l a r  t o  t h a t  o f  a f e d e r a l  q r a n t e e .  L i n d e  C o n s t r u c -  
t i o n - - R e c o n s i d e r a t i o n ,  R-206442.2,  J u l y  1 3 ,  1 9 8 3 ,  83-2 CPD 
11 85. However ,  u n t i l  r e c e n t l y ,  we h a v e  a c c e p t e d  c o m p l a i n t s  
c o n c e r n i n g  p r o c u r e m e n t s  by h o u s i n g  a u t h o r i t i e s  and o t h e r  
g r a n t e e s  i n  o r d e r  t o  e n s u r e  t h a t  c o n t r a c t s  awarded  by 
r e c i p i e n t s  o f  f e d e r a l  f u n d s  comply  w i t h  a n y  requirements  
made a p p l i c a b l e  by  l a w ,  r e q u l a t i o n ,  or  t h e  terms o f  t h e  
a g r e e m e n t  b e t w e e n  t h e  f e d e r a l  g o v e r n m e n t  and t h e  r e c i p i e n t  

- 4 -  
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Of the funds.l/ 7 See Curtiss Development C o .  and Shipco, 
Inc., 6 1  Comp. Gen. 85 (1981), 81-2 CPD *I 414, which 
describes the basis for our review of procurements funded 
in connection with annual contributions contracts. 

HUD's annual contributions contracts provide that 
housinq authorities undertakinq modernization projects will 
comply with all HUD regulations. In this connection, HUD 
regulations provide that in the award of a CIAP moderniza- 
tion construction contract, the housing authority shall 
comply with state and local laws and federal requirments 
applicable to bidding and contract award. 24 C.F.R. 
5 868.12(a) (1984). Further, the housing authority is 
required to obtain HUD's approval before awarding a 
modernization construction contract if the bid amount 
exceeds the HUD-approved budget or if the housing authority 
received a single bid. 24 C . F . R .  S 868.12(f). Since 
compliance with federal bidding and contract award 
requirements is a condition to receipt of CIAP federal 
financial assistance, we will consider whether the Kansas 
City Housing Authority's waiver of the bid bond requirement 
was consistent with federal procurement requirements. For 
the following reasons, we believe that it qas. 

- - 

This Office has consistently held that in direct 
federal procurements, where a bid guarantee is required as 
part of a bid, the failure to provide such a gu3rantee 
renders the bid nonresponsive. See Pacific Consolidated 
Services, Inc., R-204781, Mar. 10,1982, 82-1 CPD (I 223. 
That failure cannot be waived or excused unless one of 
several limited exceptions applies. One of these is where 
only a sinqle bid is received. Federal Acquisition 
Regulation ( F A R )  S 28.101-4(a), 4 8  C.F.R. S 28.101-4): 
Federal Procurement Regulations 41 C.F.R. S 1-10.103-4 
(1984). Further, we have held that where more than one bid 
is submitted, the failure to submit a guarantee may be 
waived under this exception if all other bids are 
nonresponsive or otherwise ineliqible for award. 
- See Pacific Consolidated Services, Inc., supra. In 

- l/ We have discontinued using such complaints effective 
with those filed on or after January 29, 1985. See SO 
Fed. Reg. 3978 (1985); The George Sbllitt Construction Co., 
B-218101, Feb. 6. 1985. 85-1 CPD 
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i n s t a n c e s  where  o n l y  one b i d  r e m a i n s  e l i g i b l e  f o r  award 
e x c e p t  f o r  a d e f e c t  i n  t h e  s e c u r i t y  r e q u i r e d  by an  
i n v i t z i t i o n  t o  a s s u r e  t h a t  t h e  b i d d e r  w i l l  a c c e p t  t h e  a w a r d ,  
s u c h  d e f e c t  may be waived  w i t h o u t  any r e s u l t i n g  p r e j u d i c e  
t o  o t h e r  i n e l i q i b l e  b i d d e r s ,  s i n c e  no " a c c e p t a b l e "  b i d s  
w i l l  b e  d i s c a r d e d  i n  t h e  p r o c e s s .  L i b e r t y  A s p h a l t  Corp., 
R-196451, J a n .  29, 1 9 8 0 ,  80-1  C P D  If 81.  

We f i n d  t h a t  Ammon's b i d  f a l l s  w i t h i n  t h e  s i n g l e  b i d  
e x c e p t i o n  b e c a u s e  Ed D a v i s  was i n e l i g i b l e  f o r  award .  A 
b i d d e r  c a n n o t  be c o n s i d e r e d  f o r  award on a c o m b i n a t i o n  of 
l i n e  items which  i n c l u d e d  a n  item on which  i t  d i d  not b i d .  
T h u s ,  a b i d d e r  t h a t  c h o o s e s  t o  b i d  on  o n l y  some o f  t h e  l i n e  
i tems i n c l u d e d  i n  t h e  s o l i c i t a t i o n  is i n e l i g i b l e  f o r  an  
award w h i c h  i n c l u d e s  an i tem t h e  b i d d e r  has  c h o s e n  t o  
e x c l u d e .  P & A C o n s t r u c t i o n  Co., Inc . ,  B-206243, Feb. 1 8 ,  
1982 ,  82-1 C P D  11 145.  - 

Here, t h e  p r o t e s t e r  a r g u e s  t h a t  i t  s h o u l d  b e  p e r m i t t e d  .. 
t o  add t o  i t s  b i d  a p r i c e  f o r  d e d u c t i v e  item No. 6 .  Cor- 
r ec t ion  of  a b i d  a f t e r  opening, h o w e v e r ,  i s  l i m i t e d  t o  
c a s e s  w h e r e ,  amonq o t h e r  requirements, t h e  p a r t y  s e e k i n g  
c o r r e c t i o n  i n t e n d e d  t o  b i d  b u t  made an  e r r o r  i n  c a l c u l a t i n g  
i t s  b i d .  By e n t e r i n g  t h e  words  "NO B id"  Ear i tem No. 6, i t  
a p p e a r s  t h a t  Ed D a v i s  made a d e l i b e r a t e  d e c i s i o n  not  to  b i d  
on t h a t  item. The  f i r m  c a n n o t  b e  p e r m i t t e d  t o  b i d  on t h a t  
item n o w ,  f o r  t h e  f i r s t  time. Td. T h e r e f o r e ,  t h e  omission 
o f  a b i d  g u a r a n t e e  f rom A m m o n ' s a i d  may b e  wa ived  a s  o n l y  
t h a t  b i d  was e l i g i b l e  f o r  a c c e p t a n c e  i n  l i g h t  o f  t h e  f u n d s  
av a i l  a b l e .  

I n  v i e w  o f  t h e  l a c k  o f  a n y  e v i d e n c e  i n  t h e  r e c o r d  t o  
s u p p o r t  Ed D a v i s '  p r o t e s t  c o n c e r n i n g  n e g o t i a t i o n ,  we 
c o n s i d e r  t h e  a l l e g a t i o n  o f  p r e f e r e n t i a l  t r e a t m e n t  of t h e  
o the r  b i d d e r  t o  b e  p u r e l y  s p e c u l a t i v e ,  and i t  w i l l  not 
s a t i s f y  t h e  p r o t e s t e r ' s  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  
c a s e .  See Edward E .  Davis C o n t r a c t i n g ,  I nc . ,  B-199524, 
J a n .  13,981, 81-1 CPD 91 20. We n o t e  t h a t  t h e  p ro t e s t e r  
a p p a r e n t l y  b e l i e v e s  t h a t  n e g o t i a t i o n  t o o k  p l a c e  b e c a u s e  o f  
t h e  d e s c r i p t i o n  o f  t h e  c o n t r a c t  i n  t h e  Dodqe Reports ( a  
p u b l i c a t i o n  o f  McGraw-Hil l ,  I n c . ) .  N e g o t i a t i o n  is  not 
i n d i c a t e d  i n  t h e  r e c o r d ,  and  t h i s  d e s c r i p t i o n  a p p e a r s  t o  b e  
erroneous. 
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The complaint is denied. 

& kk!kk(/*+ Comptroller General 

1 of t h e  United States 

- 7 -  

, 
! 




